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39) Feinberg, Harm to Others, 599.

40) Feinberg, Harm to Others, 55-61%91.
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41) Feinberg, Harm to Others, 62%.

42) B R3Ok A9 AR HEE AR AASE 44 715e Fevh, B
& 23%s QA Arl9) EHA A2 $AT AT GRS 27 Bres B}
9 bl glel YR FEolebn & 4 odvh AAFERA o9 el BT HYoR

Feinberg, Harm to Others, 62E’i.
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62-639.



IRIMIE FPY Rose HAAFEEA o9 9 & oo FAe 93l

o A, 21 Y A% FAE st AEFsATAD FAW AT A A S

= AGEREE 33 Ydj(aggregative harms), F2# sl (accumulative
harms), &-3°]<(public interest)e] 1t} .45

TEA fdlle eFA, F74&AGG 2ol AAACZE AdEel de B4

ke ¢ sloy AR A4S - FAY Aol Hert A de B¢E

T g A= A E AAse aHE TYANINATE, 9

7b s ¢bx 238 I W9l el AAHE A FAs = A
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46) 3 oslo] i3t 4w 22 Feinberg, Harm to Others, 193-1989.

47) A A o) 3 Adw o2 Feinberg, Harm to Others, 225-2279.
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48) Feinberg, Harm to Others, 227-232%.
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162) Simester & von Hirsch, “Rethinking the Offense Principle,” 2939.
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ABSTRACT

Study on Criminal Protection of Cultural Heritage

Rhie, Yuh-kyoung
Department of Law
The Graduate School of Korea University

Directed by Prof. Dr. Ha, Tae-Hoon

Before imposing criminal guilt, it is very important to subdivide
sections of society and vary the degree of intervention of criminal law
according to the characteristics of their respective fields. There are two
reasons for choosing cultural heritage as my research agenda: the
academic reason is that it is not desirable that culture becomes strongly
subject to criminal law; the practical reason is that the punishment
imposed by Cultural Heritage Protection Act is overly harsh, since South
Korea is presently confronted with various conflicts between nations on
the return and maintenance of its cultural heritage. However, the
punishment must always fit the crime. Hence, a need arises to find the
legal basis and set firm limits of the punishment on cultural heritage

crimes.
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While the civil law and penal regulations on crimes against property
protect the market value of the object, the Cultural Heritage Protection
Act concerns the value of sentiment. Traditional theories of legal interests
protected by criminal law(Rechtgut) either have disregarded the de facto
meaning of the value of sentiment as a ground for criminal legislation or
have deemed it just a part of social ethics(Sozial - ethischen Werts),
whose criminal protection almost the whole liberal criminal scholars have

assumed to be refrained.

Nevertheless, Feinberg adopted an empirical approach to criminal
legislation and revealed how the value of sentiment works, and then
succeeded in distinguishing sentiment from morality or from social
ethics. Feinberg’s offense principle, which examines the possibility of the
value of sentiment as a ground for criminalization, has been evolved by
von Hirsch. von Hirsch proposes a hypothesis that the infringement of
one’s sentiment can be protected by criminal law, in case that it weighs

as much as harm.

To materialize the theories of Feinberg and von Hirsch, the realm of
value of sentiment is categorized according to types of agents: individual
and associative agent. Like racist comments, criminal law can protect
individual sentiment, only when in spite of constitutional decision, the
unconstitutional atmosphere prevails throughout, so the victim can not
avoid the offensive behavior or comments. Meanwhile, the sentiment of
an associative agent - indissociable group - basically can not be protected
by criminal law. However, like cultural heritage, the associative sentiment
can be the criminal legal interest, if the three conditions below are

fulfilled; It should be in the line with the constitution; Government
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should enhance publicity on specific issues directly or indirectly in the
public sphere; Via the public sphere, the value of sentiment on the

specific object should be approved by society members.

The provision of Article 2 [Definitions] provides some clues about
whether a specific object may fall under the protection of criminal law as
cultural heritage. However, it is not enough for ordinary people, since it
abuses the form of legislative delegation, especially when it comes to
not-designated cultural heritage. Another problem is that the provision of
Article 90 [Crime of Exportation, etc. without Permission] outlaws the
owner’s exportation of his own not-designated cultural heritage, even
though no procedures to confirm the value of an object are not in place

at all before the owner goes through customs.

After a critical review on the decisions of the Constitutional Court
about these provisions, the process of examination for the Void for
Vagueness Doctrine is phrased into three stages: delegating provisions,
the way of delegating, and delegated provisions. In addition, the Cultural
Heritage Protection Act has issues with the subordination of criminal law
to administration, and therefore it is needed to examine the vagueness of
administrative act - permission on the Article 9o -. The Principle of
Proportionality(Verhdltnismdpigkeitsgrundsatz) also plays an important
role for limitation of criminal intervention. The statutory punishment
should not be against the Principle of Proportionality in order that the
special protection of criminal law on value of sentiment about cultural
heritage be justified. For the detailed comparison of the severity of
crimes against value of sentiment with other legal interests, Living

Standard of von Hirsch is introduced into my analysis. According to this
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standard, the punishment for cultural heritage crimes can not be stronger
than that of robbery or injury, except in the case that They are

committed by crime syndicates or by cultural heritage experts.

All over the world, overcriminalization and severe punishment
principles have been irresistible tools of politicians for decades. Criminal
punishment has become a rite of intensification to pacify terrified crowds
and to entrench state control. In order to overcome this status quo, it
has been tried to categorize society according to the necessity of
enforcing criminal law. Thus, the area of culture requires the public
sphere to discuss an alternative to criminal law. The state should refrain
from enforcing criminal law, especially in the area of culture. Concerning
criminal law, maybe all laws, instrumental rationality and legitimacy are
the essential virtues. However, in the area of culture (e.g. art, sports and
cultural heritage) autonomy and freedom are the most urgent priorities.
If criminal law is over-exercised in the area of culture, as Jiirgen
Harbermas says, the Life-world inspired by autonomous communication

will be invaded and colonized.

Key Words : Cultural Heritage Protection Act, Value of Sentiment,
Offense Principle, Harm Principle, Void for Vagueness
Doctrine, Ban on Inclusive Delegated Legislation, the

Principle of Proportionality, Living Standard
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